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KEYNOTE ADDRESS: JUDGING THE
POLITICAL AND POLITICAL JUDGING:
JUSTICE SCALIA AS CASE STUDY Richard L. Hasen 325
This is a revised version of a Keynote Address delivered at “The Supreme Court
and American Politics,” a symposium held October 17, 2017 at the Chicago-Kent
College of Law. In this Address, Professor Hasen considers through the lens of
Justice Scalia’s opinions the role that views of the political process play, at least
rhetorically, in how Supreme Court Justices decide cases. It focuses on Justice
Scalia’s contradictory views on self-dealing and incumbency protection across a
range of cases, comparing campaign finance on the one hand to partisan gerry-
mandering, voter identification laws, political patronage, and ballot access rules on
the other. In this context, Professor Hasen argues that the defects in the political
process he sometimes flagged appeared to do little work, and that his decisions are
better understood by his ideological commitments to what Chicago-Kent Profes-
sor Steven Heyman calls “conservative libertarianism.” Scalia’s views on self-deal-
ing appeared to reflect rather than drove his legal analysis. Part II describes
Justice Scalia’s contradictory approaches on questions of self-dealing and incum-
bency. Part III argues that, the contradictions lined up with the Justice’s ideologi-
cal and partisan commitments, and that this is hardly unique to Justice Scalia.
Finally, Part IV offers three lessons to be learned from this case study for the
interaction of the Court, the political branches, and election law.
WILL THE SUPREME COURT STILL
“SELDOM STRAY VERY FAR”?:
REGIME POLITICS IN A POLARIZED
AMERICA Kevin J. McMahon 343
This Article examines the concept of a “minority Justice,” meaning a Supreme
Court Justice appointed by a President who had failed to win the popular vote and
confirmed with the support of a majority of senators who had garnered fewer
votes in their most recent elections than their colleagues in opposition. Specifi-
cally, Neil Gorsuch was the first “minority Justice,” receiving the support of sena-
tors who had collected nearly 20 million fewer votes than those in opposition
(54,098,387 to 73,425,062). From there, the Article considers the significance this
development, first by examining some of the foundational work of the regime
politics literature, and then by exploring the historical linkages between the presi-
dential popular vote from 1824 to 2016 and the Senate’s consideration of Supreme
Court nominees during that same time period. It concludes with a discussion of
the democratic legitimacy of a minority Justice, considering the constitutional
mandate allocating each state two senators and requiring the “advice and consent”
of the Senate for a nominee to become a Supreme Court Justice.
ABOVE POLITICS: CONGRESS AND THE
SUPREME COURT IN 2017 Jason Mazzone 373
The Supreme Court figured prominently in the November 2016 elections because
of the vacancy on the Court that resulted from the death of Justice Antonin Scalia.
This Essay picks up the story by examining the place of the Supreme Court in
national politics during 2017. It traces congressional efforts to respond to statutory
and constitutional rulings by the Court as well as steps to regulate the operations
of the Court and the work of the Justices. Although in 2017 Republicans and
Democrats introduced numerous bills directed at the Court, these bills were gen-
erally modest in scope and, even so, did not make it through the legislative process
by the close of the year. The Supreme Court prides itself on being above politics in
the sense that it is guided solely by the rule of law. The 2017 experience suggests
the Court may be above politics in a quite different sense: that it is beyond the
reach of the political process and can decide cases with little risk of response from
Congress.
THE FORGOTTEN ISSUE?
THE SUPREME COURT AND THE
2016 PRESIDENTIAL CAMPAIGN Christopher W. Schmidt 411
This Article considers how presidential candidates use the Supreme Court as an 
issue in their election campaigns. I focus in particular on 2016, but I try to make 
sense of this extraordinary election by placing it in the context of presidential elec-
tions over the past century.
In the presidential election of 2016, circumstances seemed perfectly aligned to 
force the Supreme Court to the front of public debate, but neither Donald Trump 
nor Hillary Clinton treated the Court as a central issue of their campaigns. Trump 
rarely went beyond a brief mention of the Court in his campaign speeches; Clinton 
basically avoided the issue as much as possible throughout the general election. 
The candidates’ relative lack of attention to the Court can partly be explained by 
factors unique to the 2016 campaign. Yet historically the Court has rarely been a 
major concern for presidential candidates. It was not until the 1960s that major-
party presidential candidates even considered the Supreme Court as an issue 
appropriate for presidential campaigns, and since then candidates have been 
reluctant to press future appointments to the Court as a centerpiece of their 
election efforts. The 2016 campaign, for all its precedent-shattering and 
unpredictable qualities, basically fell into a predictable dynamic when it came to 
the candidates’ treatment of the Court.
WHAT MEMBERS OF CONGRESS SAY
ABOUT THE SUPREME COURT AND
WHY IT MATTERS Carolyn Shapiro 453
Republican and Democratic senators took strikingly different approaches to Jus-
tice Neil Gorsuch’s confirmation hearing. Republicans focused on judicial pro-
cess—what judges are supposed to do, how they are constrained, and the
significance of the constitutional separation of powers—evoking rhetoric long
used by the political right. Democrats, by contrast, focused primarily on case out-
comes, complaining, for example, that Gorsuch favored “the big guy” over “the
little guy” in cases he decided as a judge on the Tenth Circuit. This Article criti-
ques the Democrats’ failure to discuss judicial process and to promote their own
affirmative vision of the judiciary and the Constitution. A process-focused critique
of Gorsuch’s jurisprudence could have challenged his claims that textualism neces-
sarily constrains judges and is required by the separation of powers. Such a cri-
tique need not have ignored the real-world implications of Gorsuch’s
jurisprudence and indeed could have demonstrated how his approach can under-
mine congressional efforts to protect ordinary people. Process language would
also have allowed Democrats to use discussions of iconic cases like Brown v.
Board of Education to demonstrate their commitment to the Constitution’s
promises of equality and liberty and their expectation that any Supreme Court
Justice embrace those principles. In future, Democrats should use confirmation
hearings not only as an opportunity to question the nominee, but also as a chance
to articulate their constitutional vision to the American people. The political right
has shown how powerful this strategy can be. The political left should do the same.
NEIL GORSUCH AND THE
GINSBURG RULES Lori A. Ringhand 475
& Paul M. Collins, Jr.
Supreme Court nominees testifying before the Senate Judiciary Committee fre-
quently invoke the so-called “Ginsburg Rule” to justify not answering questions
posed to them. According to this “rule,” nominees during their testimony must
avoid signaling their preferences about previously decided Supreme Court cases
or constitutional issues. Using empirical data on every question asked and an-
swered at every hearing from 1939–2017, we explore this “rule,” and its attribution
to Justice Ruth Bader Ginsburg. We demonstrate three things. First, the Ginsburg
Rule is poorly named, given that the practice of claiming a privilege to not re-
spond to certain types of questions predates the Ginsburg nomination by decades.
Second, the Ginsburg Rule really is two rules: one governing when nominees
should not provide direct responses to certain types of questions, and a second
governing when they should. Third, we show that Neil Gorsuch, despite his insis-
tence to the contrary, did not really follow the example set by Justice Ginsburg.
Instead, unlike Justice Ginsburg and most other recent nominees, Gorsuch regu-
larly refused to articulate firm positions on even our most widely accepted consti-
tutional issues and cases. In doing, we argue, Gorsuch’s practice risks diminishing
one important way in which we as a society use Supreme Court confirmation hear-
ings to debate and endorse constitutional change.
TAKING JUDICIAL LEGITIMACY
SERIOUSLY Luis Fuentes-Rohwer 505
Chief Justice Roberts appears worried about judicial legitimacy. In Gill v. Whit-
ford, the Wisconsin gerrymandering case, he explicitly worries about the message
the Court would send if it wades into the gerrymandering debate. More explicitly,
he worries about “the status and integrity” of the Court if is seen as taking sides in
politically charged controversies. Similarly, during his confirmation hearing, Rob-
erts warned that the Court has a limited role in our constitutional scheme and
must stay within it. To decide cases on the basis of policy and not law would com-
promise the Court’s legitimacy.
This Essay is skeptical. For one, social science research makes clear that the
legitimacy of the Court is not compromised so long as the Justices exercise their
authority in a principled way. What the Justices may not do is be perceived as
behaving strategically. Note the irony. In recent years, Chief Justice Roberts, and
particularly his opinion in Sebelius, is seen as the high water mark of strategic
decisionmaking. A second view of judicial legitimacy equates legitimacy with com-
pliance and acceptance of judicial outcomes precisely because the Court issues
them. The data is complex but history is also on the Court’s side. Consider in this
vein the reception to Baker v. Carr, or Bush v. Gore, or Shelby County v. Holder.
Why does Chief Justice Roberts raise concerns about judicial legitimacy? The
Essay concludes that this is in itself a strategic move and a selective concern.
There is very little the Court can do to compromise its legitimacy. Concerns about
judicial legitimacy are either ignorant of what judicial legitimacy is and the vast
body of work that explains it, or else it is a feigned worry designed to disguise a
substantive agenda.
THE CONSEQUENCES OF CITIZENS UNITED:
WHAT DO THE LAWYERS SAY? Ann Southworth 525
This Essay examines a polarized world of advocacy over campaign finance regula-
tion in the Roberts Court. It considers what lawyers who filed party and amicus
briefs in Citizens United v. Federal Election Commission have to say about the
consequences of the decision. It shows that the lawyers generally agree about the
ruling’s direct consequences but strongly disagree about whether those conse-
quences are good or bad for the country and what lessons the public should draw.
This Essay also explores the competing frames that these lawyers bring to ques-
tions about money in politics and their competing perspectives about government
and where the greatest threats to democracy lie.
STUDENT NOTES
COHABITATION IN ILLINOIS: THE NEED
FOR LEGISLATIVE INTERVENTION Stefanie L. Ferrari 561
COMMITMENT THROUGH FEAR:
MANDATORY JURY TRIALS AND
SUBSTANTIVE DUE PROCESS VIOLATIONS
IN THE CIVIL COMMITMENT OF
SEX OFFENDERS IN ILLINOIS Michael Zolfo 593
In Illinois, a person deemed a Sexually Violent Person (“SVP”) in a civil trial can
be detained indefinitely in treatment facilities that functionally serve as prisons.
SVPs are not afforded the right to waive a jury trial, a right that criminal defend-
ants enjoy. This results in SVPs facing juries that treat sex offenders as monsters
or sub-humans, due to often sensationalistic media coverage and the use of sex
offenders as boogeymen in political campaigns. The lack of a jury trial waiver
results in more individuals being deemed SVPs, depriving many of their liberty
without the due process of law, a violation of the Fourteenth Amendment.
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Marcia J. Nawrocki, B.S., J.D., LL.M. Susan Smith, B.S., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Aaron S. Nessel, B.A., J.D., LL.M. Sheldon L. Solow, B.A., J.D.
Adjunct Professor of Law Adjunct Professor of Law
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Adjunct Professor of Law Adjunct Professor of Law
Lance D. Northcutt, B.A., J.D. Matthew J. Stanton, B.A., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Mary Lou Norwell, B.S., J.D. Tamara B. Starks, B.S., M.A., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Joseph P. Oldaker, B.S., J.D. Peter J. Strand, B.A., J.D.
Adjunct Professor of Law Adjunct Professor of Law
John B. Palmer III, B.A., J.D. John C. Strzynski, B.A., J.D., LL.M.
Adjunct Professor of Law Adjunct Professor of Law
Jungyoon Jaz Park, B.A., J.D. Julie A. Sullivan, B.A., J.D., M.P.H.
Adjunct Professor of Law Adjunct Professor of Law
Todd S. Parkhurst, B.S., J.D. Robert A. Surrette, B.S.M.E., M.S.M.E., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Peter M. Parry, B.A., J.D. Eric L. Sutton, B.A.,B.S., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Jeffrey R. Patt, B.S., J.D. Ari I. Telisman, B.S., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Pamela A. Paziotopoulos, B.A., J.D. Kirsten L. Thomson, B.S.M.E., M.S.M.E., J.D.
Adjunct Professor of Law Adjunct Professor of Law
Phillip M. Pippenger, B.S.E.E., M.S.E.E., J.D. Michelle M. Truesdale, B.A., J.D.
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Adjunct Professor of Law Christopher H. Van Pelt, B.S., M.S., J.D.
Hon. Lee Preston, B.S., J.D. Adjunct Professor of Law
Adjunct Professor of Law Alain Villeneuve, B.E., J.D.
Matthew F. Prewitt, B.A., J.D. Adjunct Professor of Law
Adjunct Professor of Law Patrick N. Wartan, B.A., J.D.
Charles J. Prochaska, B.A., J.D. Adjunct Professor of Law
Adjunct Professor of Law Rebecca A. Washlow, B.A., J.D.
Kevin R. Pryor, B.A., J.D. Adjunct Professor of Law
Adjunct Professor of Law Michael A. Wilder, B.A., J.D.
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